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{Introduction}

IIT Chicago-Kent College of Law is a community of scholars whose wide variety of research interests reflect many of the major issues of our time. In
this edition of Faculty Perspectives are excerpts from
works by five members of the Chicago-Kent faculty
on such timely topics as: investment decisions that
will either ensure or destroy retirement savings; the
future of federal flood policy in a climate-changed
world; regulation of drones; remedies for involuntary
property loss; and the growing complexity of global
investment law.
We hope you enjoy this brief look at some recent
scholarly contributions of our productive faculty.
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{Involuntary Property Loss}

Dignity Takings and
Dignity Restoration
Creating a New Theoretical
Framework for Understanding
Involuntary Property Loss and
the REmedies REquired

(forthcoming in Law & Social Inquiry)
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Bernadette Atuahene

[Hi-res image]

Professor of Law
BA, University of California, Los Angeles
JD, Yale Law School
MPA, Harvard University, John F. Kennedy
School of Government

P

rofessor Atuahene has varied experiences in the field of law and international development. During law school, she worked as a legal consultant for the World Bank and as a
human rights investigator for the Center for Economic and Social Rights, where she received
Amnesty International’s Patrick Stewart Human Rights Award for her work with human rights
organizations throughout South America.
	After law school, Professor Atuahene was in South Africa as a Fulbright Scholar. She
served as a judicial clerk at the Constitutional Court of South Africa, working for Justices Madala and Ngcobo. She then practiced as an associate at Cleary, Gottlieb, Steen & Hamilton in
New York, where she focused on sovereign debt and real estate transactions.
Professor Atuahene joined the IIT Chicago-Kent faculty in 2005. She teaches Law,
Policy and International Development; Property; Trusts and Estates; and International Business Transactions. In 2007 she was selected to become a Faculty Fellow at the American Bar
Foundation (which is a socio-legal think tank based in Chicago), and in 2016 she was promoted to Research Professor.
In 2008 she won the Council on Foreign Relations International Affairs Fellowship
and worked with the South African Director General of Land Affairs and his staff. Her most
recent book, We Want What’s Ours: Learning from South Africa’s Land Restitution Program,
is based on 150 interviews she conducted of program beneficiaries. She also directed and
produced a documentary film about one South African family’s struggle to reclaim their land.
Professor Atuahene won the Law and Public Affairs Fellowship and was a Visiting Assistant
Professor at Princeton University for the 2011–12 academic year. Most recently, she won a
National Science Foundation Grant for her new book project about squatters in Detroit.
For more, visit her faculty webpage here.
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Dignity Takings and
Dignity REstoration

Creating a New Theoretical Framework for
Understanding Involuntary Property Loss and the
Remedies Required
By Bernadette Atuahene

I

nvoluntary property loss is ubiquitous. During
conquest and colonialism European powers robbed
native peoples of their lands; wars and civil conflicts have undermined and rearranged ownership
rights; communist regimes have upended existing ownership rights in attempts to usher in a more egalitarian property distribution; and most constitutional
democracies sanction the forced taking of property
so long as it is for a public purpose. In some of these
examples, state or non-state actors have taken property from an individual or a group and material compensation is an appropriate remedy. In other instances,
however, the property confiscation resulted in the dehumanization or infantilization of the dispossessed,
and so providing material compensation is not enough
because they lost more than their property—they
were also deprived of their dignity.

A summary of Dignity Takings and Dignity Restoration: Creating a New Theoretical
Framework for Understanding Involuntary Property Loss and the Remedies Required, L &
Soc. Inquiry (forthcoming 2016).

Fall 2016 [ 3 ]

Bernadette Atuahene

I

n We Want What’s Ours: Learning from
South Africa’s Land Restitution Program,
I labeled this dual harm a “dignity taking”
and argued that the appropriate remedy is
something more than mere compensation
for things taken (reparations). What is
instead required, I argue, is “dignity restoration,” which addresses deprivations of
both property and dignity by providing
material compensation to dispossessed
populations through processes that re-affirm their humanity and re-establish their
agency.
Although pervasive, socio-legal scholars have not treated the intersecting deprivation of property and dignity as an area
worthy of systematic examination and
analysis. Using South Africa’s recent efforts to restore land to those dispossessed
under the colonial and apartheid regimes,
We Want What’s Ours empirically develops
the concepts of dignity takings and dignity restoration. My study is based on 150
interviews conducted with South Africans
who were forcibly removed from their
urban properties and who received some
form of compensation through the land
restitution commission, 26 interviews of
officials from the land restitution commission, and nine months of participant observation in the commission itself. South
Africa is a critical case for exploring the
concept of dignity takings because when
it transitioned from apartheid to democracy in 1994, 87% of the land was owned
by whites although they constituted only
about 10% of the population. This was
due to rampant colonial and apartheid era
land theft, which Europeans rationalized
by invoking the myth that Africans were
inferior, uncivilized savages, and white
Christians had a duty to take care of this
child-like people. Consequently, colonial
and apartheid era land dispossession occurred in the context of dehumanization
and infantilization and therefore is a
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quintessential case of dignity takings.
Another reason that South Africa is
a critical case for theory development is
because the government has actually tried
to move from reparations to the larger
more robust task of dignity restoration.
To address past land theft, the drafters of
the post-apartheid constitution included
Section 25.7, which states that all individuals or communities who were dispossessed of any right in land after 1913 as a
result of a racially discriminatory law or
policy are entitled to an equitable remedy.
The South African parliament fulfilled
this constitutional mandate by enacting
the Land Restitution Act (1994), and
creating the Land Claims Commission to
implement it. The former Minister of Agriculture and Land Affairs, Thoko Didiza,
explained that “the struggle for dignity,
equality and a sense of belonging has been
the driving force behind our work as the
Land Claims Commission . . .” We Want
What’s Ours empirically examines the
ways that the Land Claims Commission
succeeded and failed at this larger task of
dignity restoration.
To further develop and refine the
concepts of dignity takings and dignity
restoration, symposium authors consider
their application beyond the South African context. Case studies include: the
separation of Hopi people from their
sacred lands (Richland 2016); the requirement that all married women give
their property to their husbands under
the laws of coverture; the dispossession
of Bedouins and Arab citizens in Israel;
the looting, burning, and destruction of
African-American property during and
after the 1921 Tulsa race riot; the property taken from Loyalists during the course
of the American Revolution; the forced
evictions in China intended to create
space for its rapidly expanding cities; the
use of racially restrictive covenants in the

Dignity Takings and Dignity Restoration

US; and the taking of Jewish property in
France and the Netherlands during World
War II. By testing the concepts of dignity
takings and dignity restoration in a variety
of cases, contributors are able to confirm,
extend, or revise my original formulation
of these concepts.
DIGNITY TAKING

C

onstitutional takings are when a state
confiscates property against an owner’s will, but it is for a public use or purpose and just, fair, or adequate compensation is paid. Although the terms “taking”

in liberal regimes where the forcible taking of property is exceptional; during the
massive restructuring of property rights
brought on by regime change or societal
upheaval; or as the normal operation of an
oppressive regime as happened in South
Africa during white rule. Most importantly, subordinated and vulnerable populations have been consistently subjected
to dignity takings throughout history, yet
the legal scholarship on takings has primarily focused on constitutional takings,
rendering this outsized suffering largely
invisible. By developing the concept of
a dignity taking, I provide a common

“...[A] promising field of research unfolds when the
term ‘taking’ is expanded to include various types of
involuntary property loss across a wide spectrum.”
and “constitutional taking” are often used
interchangeably in the legal academy, a
promising field of research unfolds when
the term “taking” is expanded to include
various types of involuntary property loss
across a wide spectrum. As redefined, a
taking is when the state directly or indirectly takes property ownership or use
rights from individuals or communities
without permission. It is involuntary
property loss that can involve displacement (physically moving people from the
lands they occupy), dispossession (annulling or diminishing people’s property
rights), or both forms of deprivation.
On one side of the takings spectrum
are constitutional takings, which have
been thoroughly studied. There has,
however, been scant scholarship about
the opposite side of the takings spectrum
where dehumanization or infantilization
results. These dignity takings can occur

vocabulary to systematically discuss and
analyze deprivations of property that also
involve a loss of dignity, bringing this important conversation out of the dimly lit
basement of socio-legal inquiry and onto
its center stage.
DIGNITY RESTORATION

I

n We Want What’s Ours, I also consider the
remedies available for victims of dignity
takings, and I argue that mere reparations
are not sufficient. A comprehensive remedy for dignity takings involves addressing
the deprivation of property and dignity,
which can be accomplished through a
mixture of reparations and restorative
justice. Reparation is “the right to have
restored to them property of which they
were deprived in the course of the conflict
and to be compensated appropriately for
any such property that cannot be restored
Fall 2016 [ 5 ]
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to them.” The goal of restorative justice is
“restoring property loss, restoring injury,
restoring a sense of security, restoring dignity, restoring a sense of empowerment,
restoring deliberate democracy, restoring
harmony based on a feeling that justice
has been done, and restoring social support.” The offspring of this formidable
union between reparations and restorative
justice is dignity restoration. I define
dignity restoration as “compensation that
addresses both the economic harms and
the dignity deprivations involved,” and
its purpose is to “rehabilitate dispossessed
populations and reintegrate them into the
fabric of society through an emphasis on
process.”
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Bernadette Atuahene
Selected Publications
Books
We Want What’s Ours: Learning from South Africa’s Land Restitution Program (Oxford University
Press 2014).

Articles
Dignity Takings and Dignity Restoration: Creating a New Theoretical Framework for Understanding Involuntary Property Loss and the Remedies Required, __ L. & Soc. Inquiry __ (forthcoming 2016).
Takings as a Sociolegal Concept: An Interdisciplinary Examination of Involuntary Property
Loss, 12 Ann. Rev. L. & Soc. Sci. 171 (2016).

{Investment Savings}

Empire of the Fund
The Way We Save Now

Oxford University Press 2016
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William Birdthistle

[Hi-res image]

Professor of Law
BA, Duke University
JD, Harvard University

P

rofessor Birdthistle joined the faculty of IIT Chicago-Kent in 2006. Previously, he practiced
for five years at Ropes & Gray in Boston, where he was a corporate associate in the investment
management practice. While at the firm, Professor Birdthistle worked primarily on matters involving
mutual funds and hedge funds, focusing specifically on governmental investigations into allegations of
malfeasance in the mutual fund industry. He is the author of Empire of the Fund: The Way We Save
Now (Oxford University Press, 2016).
Professor Birdthistle’s research explores investment funds, executive compensation, and corporate governance. He has published academic articles in the University of Chicago Law Review, Harvard
Law Review, University of Illinois Law Review, Green Bag, and Wisconsin Law Review, among other
places, and has written book reviews, op-eds, and other pieces for the Wall Street Journal, Chicago
Tribune, and Christian Science Monitor. Two of his articles have been selected for inclusion in the Securities Law Review anthology of the top 10 securities law review articles of the year.
Professor Birdthistle has served as counsel of record on multiple amicus briefs to the U.S.
Supreme Court. He has been quoted by the New York Times, Washington Post, Wall Street Journal,
Financial Times, Los Angeles Times, and Associated Press, and has appeared on NPR’s “Marketplace”
and several other media outlets in connection with corporate and financial legal developments.
Professor Birdthistle is a graduate of Harvard Law School, where he served as managing editor
of the Harvard Law Review. He received his B.A. summa cum laude in English and psychology from
Duke University in 1995. Following law school, Professor Birdthistle clerked for Judge Diarmuid F.
O’Scannlain of the U.S. Court of Appeals for the Ninth Circuit. He is a citizen of both the Republic of
Ireland and the United States and spent eight years living in Marsa el-Brega, Libya, and nine years living
in Kuala Lumpur, Malaysia, before coming to the United States in 1991 for his undergraduate studies.
At Chicago-Kent, he teaches business organizations, securities regulation, corporate finance, investment
funds, and international business transactions.
For more, visit his faculty webpage here.
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Empire of the Fund
The Way We Save Now
By William Birdthistle

O

ver the past 30 years, America has embarked
on a grand experiment — perhaps the richest and riskiest in our financial history — to
change the way we save money. The hypothesis of our
experiment is that millions of ordinary, untrained,
and busy citizens can successfully manage trillions of
dollars in a financial system dominated by wealthy,
skilled, and powerful investment firms — firms that
on many occasions have treated investors shabbily.
As ten thousand baby boomers retire from the workforce each day and look to survive for almost two
decades largely on the mutual funds in their personal
accounts, we will soon learn whether our massive experiment has been a success. And if not, we will also
soon discover just how enormous the costs of failure
will be.

A summary of Empire of the Fund: The Way We Save Now (Oxford University Press 2016).
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J

ust a single generation ago, large
numbers of Americans enjoyed the
protection of a pension offered by their
employer. The typical pension guaranteed
its beneficiaries a steady stream of payments from their retirement until their
death. Together with the benefits of Social
Security, pensions provided secure retirements to millions of working Americans.
The golden age of the pension, however,
is effectively over. And it may at best have
been merely gilded, for not once in the
past thirty-five years did more than 40
percent of American workers ever participate in such a plan.

pensions, and are being directed into defined contribution plans, such as 401(k)’s.
The rise of these individual accounts
has, in turn, funneled massive amounts
of retirement savings — more than $6.9
trillion — into one of the most popular
investment options in personal accounts:
the mutual fund. American investments
have built an empire of 8,000 funds holding more than $16 trillion.
The way we save now may enable some
Americans to earn comfortable returns
in the years ahead, but is also likely to
leave many others disappointed. Though
mutual funds and 401(k) plans may feel

“The way we save now may enable some Americans
to earn comfortable returns in the years ahead, but
is also likely to leave many others disappointed.”
Today, the benefits of Social Security
and pensions look alarmingly inadequate.
The average monthly benefit for retirees
from Social Security is now $1,335, or just
over $16,000 per year. Pensions, meanwhile, have rapidly disappeared from our
economic ecosystem: public pensions are
underfunded by trillions of dollars, and
the number of U.S. private-sector workers
covered solely by pensions has fallen to an
all-time low of 3 percent. Americans in
the future will have to support themselves
far more on the success or failure of their
personal investment accounts.
We as a nation have chosen to entrust
our savings not to large pools overseen by
professional asset managers but instead to
the smaller, individual accounts of almost
90 million investing amateurs. In the
argot of the investment world, Americans
are losing defined benefit plans, such as
[ 10 ] IIT Chicago-Kent Faculty Perspectives

familiar to many of us, in fact they present
a number of challenges and dangers to lay
investors.
The primary consequences of our new
approach, for instance, are that ordinary
Americans now find themselves responsible for deciding whether to enroll in an
investment account, what amount of each
paycheck to contribute to that account,
and how to invest those savings successfully for up to forty years of a career and
for decades more in retirement. As Thomas Friedman observes, “It is a 401(k)
world”: “Government will do less for you.
Companies will do less for you.”
Though the rhetoric of individual
choice may appeal greatly to the American
psyche, this change also brings personal
liability for getting any of these difficult
decisions wrong. And we are getting them
wrong: approximately one-third of U.S.

Empire of the Fund

households currently have no retirement
savings at all. Of the remaining twothirds, those who have accumulated nest
eggs have enthusiastically vouchsafed
them to the mutual fund. So if there are
any problems in that particular basket,
American investors will find themselves
extremely exposed to those vulnerabilities.

A

s we will see, funds do suffer from a
number of problems. By illustrating
the structural vulnerabilities in mutual
funds, the perverse incentives of fund
managers, and the litany of scandals that
have bedeviled the investment industry,
this book attempts to forewarn and forearm Americans. To negotiate our new
investing paradigm successfully, Americans will need a greater understanding of
mutual funds, more transparency from
the financial firms that manage them, and
stronger enforcement by prosecutors of
the regulations that govern funds.
This book also proposes an alternative
way for Americans to invest their savings, one that is less expensive and more
scrupulously managed than the mutual
funds in which individuals can participate
today. By pooling the bargaining strength
of millions of investors into a powerful
savings plan, Americans could enjoy the
benefits of both individual control and
economic security.

Failure and Success

The Consequences of Failure in
Our Experiment with Mutual
Funds
If, indeed, mutual funds and individual accounts are vulnerable, heaping
so much of our money upon them could
be an extremely dangerous adventure in
public policy.
One might argue that the risk of people losing their own money in individual

accounts is offset by their greater possible
rewards and, in any event, ought to be
no concern of the rest of society. This
libertarian strain of argument insists that
government should have no interest in the
success or failure of an individual’s efforts
to save for her own future. As with the
perils of smoking — the argument might
go — what business is it of ours if someone wishes to harm herself, whether it be
with cigarettes or inept investing?
The answer might turn, as it did with
smoking, on the second-hand and societal
consequences of disastrous investing. As a
country, we began to care far more about
cigarettes when we learned of the harms
that smoking inflicts on the lungs of others, as well as on the public health budgets of our commonwealth. The value of
individual accounts will implicate similar
policy considerations if maladroit investing on a vast scale damages our nation’s
fiscal health.
If Americans turn out to be largely inexpert at saving and our experiment does
not succeed, great swaths of our fellow
citizens could become destitute in their
most vulnerable years. How likely is that
eventuality? John C. Bogle, one of America’s leading authorities on mutual fund
investments, warns that our retirement
system is “headed for a train wreck.” If he
and many like-minded experts are correct,
then as a nation we will face the choice of
either ignoring the plight of those whose
401(k)’s are bare or of providing very expensive support to the impoverished. At
a time of historic financial inequality, the
state of our union surely will not benefit
from more sources of economic dysfunction.
One cannot know, of course, how our
future politicians and policymakers might
solve such a problem, but the elderly have
long been a very powerful voting constituency in our democracy. Little imagination
Fall 2016 [ 11 ]
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is needed to suspect that if defined contribution plans turn out to be a widespread
disaster, those suffering the most will vote
for financial assistance. If millions of elderly Americans lose in the 401(k) sweepstakes and face crushing poverty in their
later years, they are likely to push for all
American taxpayers to share in the costs
of our grand misadventure. And, like
our other post hoc financial bailouts, the
consequences are likely to be expensive,
divisive, and broadly unsatisfying.

Success with Better Investors
and Better Investments

J

ust like racing down the open road in
our own cars, taking control of our
finances can be a compelling notion with
intuitive American appeal. But with investing as with driving, we can be injured
through any combination of engineering
flaws in the cars or roads we use, of our
own shortcomings as drivers, and of the
peril of others on the road. This book
proposes a suite of tools — transparency,
financial literacy, and enforcement — to
help investors avoid these dangers.
First, consider the structural vulnerabilities of mutual funds. Many investors
are unaware of the operations or economics of these funds. The financial houses
that run mutual funds, for instance,
owe conflicting allegiances to two very
different groups of people: their own
shareholders and the fund investors whose
money they manage. To satisfy their own
shareholders, fund managers must maximize fees, yet every increase in fees drains
money directly from the savings of fund
investors. Each year, the industry with this
conflict of interest pockets $100 billion of
our savings.
With greater transparency, investors
would learn that fund firms make more
money by increasing the size of a fund,
[ 12 ] IIT Chicago-Kent Faculty Perspectives

even if they do so only by bringing in
new investments without generating any
positive returns for existing investors. In
this system, therefore, marketing can triumph over prudent investment. Indeed,
federal law permits fund advisers to use
the money of current investors — via
infamous 12b-1 fees — to advertise the
fund to prospective investors. Ultimately,
every fund investor should be taken aback
to learn that this industry is one of the
rare economic markets in which price and
performance are inversely related. That is,
the more one pays for a mutual fund, the
more likely that fund is to produce lower
investment returns. Imagine a world in
which the most expensive cars were the
worst jalopies. Financial drag from high
fees causes this quirk of mutual funds and
can profoundly erode our savings, particularly when compounded over decades.
But greater transparency in the ways of
the mutual fund can help investors to
protect themselves from these structural
impediments.
Second — and though we all hate
to do it — let us reflect upon our own
possible shortcomings. We would all like
to believe that, with a little motivation
and some self-help, we could win friends
like Dale Carnegie and invest like Warren
Buffett. But empirical studies repeatedly
demonstrate that laypersons lack the institutional resources and the financial expertise we need to succeed at this project
of investing large amounts by ourselves
for years to come.
The discomfiting reality is that the
average individual does not abound in the
key requirements of successful investing:
discipline, deferred gratification, and
math. As humans, we tend not to be very
sapient at forecasting our economic requirements decades into the future, at setting aside income today that we will need
for the years ahead, and at calculating the

Empire of the Fund

investment options that will provide the
best mix of risk and reward to increase
our savings to sustain our future lives.
As Richard Thaler notes, we simply don’t
enjoy many opportunities to get better at
this project: “when it comes to saving for
retirement, barring reincarnation we do
that exactly once.” Indeed, those challenges are difficult even for the most powerful,
wealthy, and experienced investors in our
nation’s economy. Improving financial
literacy, however, can certainly prepare
investors to face these challenges.

T

hird, consider the risks from our
counterparts’ behaving badly. The
history of Wall Street is blotted with tales
of financial insiders who have deceived or-

enforcement of mutual fund investments,
financial regulators could reduce the most
problematic excesses in the industry.
To forestall those ominous outcomes,
American investors need alternative —
and better — solutions.
This book is an effort to teach investors how to use our new investing
technology safely. How many lives might
have been saved if our society had more
quickly recognized the perils of speeding
and drinking? Or the benefits of seatbelts,
safety glass, and airbags? If investors today can — with a little driver’s education
— learn the structural vulnerabilities of
investing on their own and the dangers to
avoid in mutual funds, we stand a much
greater chance of preserving our individ-

“To forestall those ominous outcomes, American
investors need alternative -- and better -solutions.”
dinary investors. Though the structure of
funds allows firms to obtain large amounts
of our savings legally, some professionals
have proved creative at squeezing ever
more pennies out of our accounts illegally. Investment banks like Bear, Stearns
and Bank of America, hedge funds like
Canary Capital, and fund advisers like
Putnam, MFS, and Allianz among many
others have paid many billions of dollars to settle claims of wrongdoing in an
alarming array of unlawful schemes like
late trading, market timing, unfair valuation, and more. Several of the chapters in
this book will illustrate the diverse array
of schemes by which experts in the fund
industry have absconded with the savings
of ordinary investors. Through greater

ual financial health and the nation’s fiscal
and democratic vitality in the years to
come.
Of course, even the most sophisticated investors need better tools. No
individual 401(k) investor, no matter how
brilliant or wealthy, has the bargaining
power to demand the best prices and
most scrupulous behavior from a trillion-dollar investment industry. To ensure
that Americans can make the most of our
new world of individual accounts, we
must create an inexpensive and well- run
account for all Americans. As it happens,
just such an option already exists in the
Thrift Savings Plan for federal employees: a plan managed by one of America’s
leading investment firms for astonishingly
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low fees. Why does BlackRock run these
investments so well and so inexpensively?
Because the 4.5 million investors constitute a powerful buying club with more
than $400 billion in assets. By opening
this plan more broadly or creating similar
pools, more Americans could prosper in
our new investing paradigm.

T

his book provides an introductory
lesson in how to navigate investment
funds, and makes an argument for how
individuals can work together to demand
better investment tools. The sooner we
improve the way we save now, the more
surely we can safeguard our own financial
destinies and our nation’s fiscal strength.
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William Birdthistle
Selected Publications
Books
Empire of the Fund: The Way We Save Now (Oxford University Press 2016).

Articles
Becoming a Fifth Branch, 99 Cornell L. Rev. 1
(2013) (with M. Henderson).
The Supreme Court’s Theory of the Fund, 37 J.
Corp. L. 771 (2012).

{International Economics}

The Limits of
Isomorphism

Global Investment Law and
the Asean Investment Regime

forthcoming in Chicago Journal of International Law
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Sungjoon Cho
Professor of Law
LLB, Seoul National University
MPA, Seoul National University
SJD, Harvard University

P

rofessor Cho joined the Chicago-Kent faculty in 2003. His scholarly research and teaching in-

terests include international economic law, international relations, and comparative law. In his
pre-academic career, Professor Cho represented the government of the Republic of Korea in negotiations
under the World Trade Organization (WTO) and the Organization for Economic Cooperation and
Development (OECD).
He has recently been appointed member of arbitration panel roster under Chapter 14 (Dispute Settlement) of the Korea-European Union Free Trade Agreement. Professor Cho also serves as a
consultant to the South Korean government’s Ministry of Trade, Industry, and Energy and the Financial
Services Commission. He has taught at Northwestern Law School, Fordham Law School, Seoul National University School of Law (Korea), and Catholic University of Lublin (Poland).
Professor Cho’s works have been selected for the prestigious Stanford/Yale Junior Faculty Forum
twice (in 2007 and 2008). He received his LL.B. and M.P.A. from Seoul National University. He holds
an S.J.D. (Doctor of Juridical Science) from Harvard Law School, where he was a Clark Byse Fellow.
He is a member of the bar of the state of New York. He also holds a license to practice law in Korea.
For more, visit his faculty webpage here.

D

r Jürgen Kurtz is a Professor and Director of Inter-

national Economic Law Studies at the University of
Melbourne Law School in Australia.
Jürgen researches and teaches in the various strands of
international economic law including the jurisprudence of the
World Trade Organization and that of investor-state arbitral
tribunals. He has a particular research interest in the impact of
treaty-based disciplines on regulatory autonomy and development strategies.

[ 16 ] IIT Chicago-Kent Faculty Perspectives

The Limits of Isomorphism
Global Investment Law and the ASEAN Investment
Regime
By Sungjoon Cho and Jürgen Kurtz

T

he South East Asian region is rife with
gloomy collective memories. Its colonial
past was followed by postwar geopolitical
conflict and turbulence. Ideological economic strategies, such as import substitution, have
proven disappointing in their ability to deliver
sustainable levels of economic growth and development outcomes. Nonetheless, those states interlinked around the Association of South East
Asian Nations (ASEAN) shifted their economic
paradigm from a closed to open economy in the
1980s. Ever since, trade and investment flows in
and out of this area have been nothing short of
spectacular. Between 1990 and 2014 the investment inflow into and outflow from this region
have increased approximately ten times and thirty four times, respectively. By 2014, FDI flows to
ASEAN exceeded inflows to China making it the
largest recipient of FDI in the developing world.

A summary of The Limits of Isomorphism: Global Investment Law and the ASEAN Investment
Regime, 17 Chicago Journal of International Law (forthcoming 2016).
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N

otably, this paradigm shift by ASEAN
countries has been powered by a thick
set of global trade and investment norms. A
variety of treaties provided ASEAN nations
with modern regulatory platforms necessary
to integrate their economies into the global
market. At the same time, policymakers
and private practitioners from developed
countries as well as international organizations, such as the International Monetary
Fund (IMF) and the World Bank, offered
their technical assistance to the ASEAN
nations in adopting neoliberal reform in the
areas of trade and investment liberalization.
Naturally, ASEAN nations relied heavily on
general legal principles and templates, such
as model bilateral investment treaties (BITs)
originally created by developed states and
then dispersed mimetically.
Nonetheless, isomorphism of this type
does not necessarily mean “equifinality.”
Despite general convergence into global
patterns in the basic legal structure and
tenets, both the individual ASEAN BITs
(signed between ASEAN nations and
non-ASEAN nations) and the collective
ASEAN investment regime (AIR) (addressing intra-ASEAN investment flows)
feature unique departures from the global
investment model. There is a temptation
to dismiss these departures as mere outliers.
However, this article takes those heterogeneities seriously and explores a structural
explanation by juxtaposing “world polity
theory” and “historical institutionalism.”
While the former delivers a powerful heuristic on isomorphism that ASEAN BITs and
AIR demonstrate in their manifestations
toward “Global Investment Law” (GIL),
the latter tends to complement the former
by shedding critical light on the ideological
and analytical blind spots exposed by those
heterogeneities.
GIL as an extensive and thick network
of bilateral investment treaties (BITs), investment chapters of certain regional trade
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agreements (such as NAFTA Chapter 11)
and investment arbitration decisions derived from these primary sources. GIL is
a relatively congruent legal regime whose
original development has been nurtured by
key developed countries, such as the United
States and the European Union members,
since the 1980s. Those BITs and investment
chapters comprising GIL are substantively
similar largely because of: (a) the negotiat-

“...[W]e can benefit from ‘historical institutionalism’ in tracing ASEAN’s unique path-dependency, such as in its own
vaunted ‘ASEAN Way.’”
ing power of the developed country partner
to a given investment treaty with smaller
states forced to act as law-takers; and (b)
the tendency – until recently – to replicate
those terms throughout the network. In explaining both the emergence and prevalence
of GIL, we employ “world polity” theory.
According to this theory, GIL as a world
investment culture holds a homogenizing
effect over the ASEAN investment regime
(AIR). Certain tailoring of AIR is substantively and conceptually distinct to GIL,
albeit not always unproblematic. From a
comparative perspective, we highlight such
uniqueness of AIR vis-à-vis GIL, including the striking asymmetry between extra-ASEAN and intra-ASEAN investment
liberalization (“reverse open regionalism”)
as well as departures from a body of GIL
classically represented by Chapter 11 of
NAFTA. Here, we can benefit from “historical institutionalism” in tracing ASEAN’s
unique path-dependency, such as in its own
vaunted “ASEAN Way.”
The insights uncovered in this article
hold broader implications beyond the ASEAN region. World polity or world culture
is real and its homogenizing power is undeniable. A vast network of transnational

The Limits of Isomorphism

norm entrepreneurs – both public and
private – offers recipients of such culture
with concrete manuals in the form of treaties and other regulations. In this regard,
the “norm-cycle” model (norm emergence,
norm cascade and internalization) is useful
in grappling with this homogenizing process
and its implications. Yet despite its strong
gravitational pull, world culture’s converging power should be placed into careful
perspective. A number of factors, such as
subject-matter, may lead receivers of world
culture to emulate the global script selectively rather than indiscriminately. Indeed, the
push to selectivity is given added momentum when one considers that global norms
(such as GIL), are not in complete coherence
within themselves, yielding contradictory
claims and interpretations by some states.

T

he limit of functionalism (rationalism)
embedded in historical institutionalism
teaches us that inter-state haggling may not
be the only pathway to reach international
cooperation. The values inherent in historical and cultural contexts are incalculable
and therefore not prone to simple reciprocal bargaining. International negotiators
should take these contexts of their counterparts into careful account before advancing
market-opening requests. Hence the importance of communication and dialogue in
international negotiations. Indeed, a certain
institutional heterogeneity departing from
the world polity may subsequently become
a global trend itself. Some observers have
been struck by the prescience of the ASEAN
states in the manner in which they remodeled the ASEAN investment treaty in light
of the Asian financial crisis. We are really
only now seeing other states insert flexibilities for financial restrictions, such as capital
controls, belatedly, particularly in the EU,
as they had been overly influenced by the
orthodox position prosecuted aggressively
by the neoliberal mantra. Ironical as it may

sound, some local deviations from world
culture may become internationalized.
AIR members certainly obtain their
collective identities from GIL as GIL constitutes those members’ actions (policies)
regarding international investment liberalization and regulation. In a Durkheimian
sense, those actions collectively “represent”
GIL. At the same time, however, social
actors do not mechanically follow global
scripts: they may “select” from, and even
“modify,” them. Thus, their identities are
also constituted by domestic values, such
as in the claim to particularity inherent in
the vaunted “ASEAN Way”. As Laurence
Whitehead observes, “national historical
memories may filter the interpretation of
transmissions from abroad.” Likewise,
Daniel Lynch contends that “states differ
dramatically on the question of whether
to submit to complete reconstitution by
yielding to global socialization and allowing
international symbol markets to shape domestic collective identity.” In this setting,
the level of AIR members’ socialization with
contemporary peers, or the titular “rationalized others,” cannot but be limited. In
particular, to tackle unique local, not global,
problems, “different and shifting” solutions
will be tried.
Against this background, historical institutionalism can brighten analytical blind
spots left by world polity theory. Historical
institutionalists capture subtlety and complexity in historical development of international organizations under the notion of
“path dependency.” According to Fiortetos,
path dependency is “a process in which
the structure that prevails after a specific
moment in time (often a critical juncture)
shapes the subsequent trajectory in ways
that make alternative institutional designs
substantially less likely to triumph, including those that would be more efficient according to a standard expected utility model.” Likewise, Pierson and Skocpol define
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path dependency as a situational context in
which “outcomes at a critical juncture trigger feedback mechanisms that reinforce the
recurrence of a particular pattern into the
future.” The concept of path dependency
is instrumental in deciphering sociocultural
codes shared by ASEAN members that tenaciously affect AIR’s institutional development despite a strong pro-market headwind
from GIL. As Ronald Robertson trenchantly observes, economic internationalization
does not lead to the demise of “nationally
constituted society.”

ASEAN, rather than viewing AIR as a mere
outlier from a conventional normative
model, scholars of international law and
politics should acknowledge the necessity
of defining a new form of GIL that is more
inclusive and flexible than the conventional
paradigm. Reimagining GIL in this edifying manner holds open the promise of
offering policymakers and negotiators with
innovative conceptual tools with which to
reconstruct a more effective and legitimate
set of international norms for investment
liberalization and protection.

T

his article has probed the unique
ontogenetical path of AIR from two
opposing perspectives. First, reflecting
world polity theory, AIR has demonstrably
emulated GIL ever since ASEAN members
fully subscribed to neoliberal reform, such
as investment liberalization, in the 1980s.
Saddled with the overpowering trends of
globalization, ASEAN members made an
ambitious paradigm shift toward free and
open investment in their development strategy. At the same time, however, a number
of non-trivial exemptions from GIL that
AIR saliently exhibits raise into question
any unreserved transplant of this world investment culture. Here, ASEAN members’
socio-cultural background, epitomized by
the “ASEAN Way,” tends to expound these
selective divergences. Historical institutionalism illustrates such distinct path-dependency under AIR.
To overcome an ostensibly irreconcilable dyad between tenacious oracles of
pro-market economic governance from GIL
and AIR’s apparent departure therefrom,
one should embrace the fact that the “globality” itself transcends the global economy,
although the former may still include the
latter. Applied to the specific context of
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rofessor Perritt is a professor of law at IIT Chicago-Kent College of Law. He served as
Chicago-Kent’s dean from 1997 to 2002 and was the Democratic candidate for the U.S.
House of Representatives in the Tenth District of Illinois in 2002. Throughout his academic
career, Professor Perritt has made it possible for groups of law and engineering students to
work together to build a rule of law, promote the free press, assist in economic development,
and provide refugee aid through “Project Bosnia,” “Operation Kosovo” and “Destination Democracy.”
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There’s A Buzzing in the
Air
By HEnry H. Perritt, Jr.

M

y latest book, D omesticating D rones , T he T ech nology , L aw , and E conomics of U nmanned A ircraft ,
analyzes the newest big thing in aviation and consumer electronics.
Writing D omesticating D rones with my friend Eliot
Sprague was a blast. As we worked our way through chapters
on the history of drones, key enabling technologies, development of the necessary human resources, emergency procedures, regulation around the world, economics, how to
start a business, and the future, we had endless arguments.
He is a full-time helicopter pilot, looking forward to a long
career being inside the aircraft. He repeatedly threw cold
water on my engineer’s enthusiasm for autonomous systems,
pointing out how humans outperform robots in emergencies.
We were active in helping the FAA craft the new rules to
address real risks without burdening new technologies with
imagined ones or protections against risks from technologies of the past. Our comment on the FAA’s notice of proposed rulemaking was cited more than 20 times by the agency
in explaining its final rule. We also helped the Chicago City
Council write a drone ordinance.
A summary of Domesticating Drones: The Technology, Law, and Economics of Unmanned
Aircraft (forthcoming 2017)
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T

he combination of scholarship and
practical action reminds me of a similar
experience 25 years ago when I wrote some
of the first law review articles and a couple
of books about the Internet and its likely
impact on law, markets, and society, while
pushing the Clinton Administration and
Congressional committees to leave breathing room for the Internet. Now, it seems to
me we weren’t bold enough on many of our
predictions. I think drones will turn out the
same way.
Domesticating Drones is a serious
reference book for lawyers, policymakers,
entrepreneurs, business executives, engineers, and journalists. It helps them navigate
between opposing predictions that the new
technology will sweep away managerial,
organizational, and economic problems of
the past—or bring society to its knees while
corrupting youth.
Civilian drones are not, as is commonly
supposed, derived from unmanned airborne
battlefield weapons but from advances in
miniaturization of cellphone and other
consumer technologies. They can collect

business promotion. They already are regular tools of cinematographers on movie sets.
The FAA now, after a long delay and
analysis of thousands of public comments,
has issued a general rule effective at the
end of August 2016 allowing anyone who
passes a written test to fly these vehicles for
commercial purposes. Under the new rule,
the drones must weigh less than 55 pounds,
be flown only in the daytime, within the
operator’s line of sight, and not over people.
The agency has made it quite clear that
package delivery by Amazon or anyone else
must await further development of low-level
navigation systems.
News organizations are chomping at
the bit to be allowed to fly at night and over
people. Railroad and electric utilities are
eager to be able to fly them beyond line of
sight. The FAA, as part of its final rule, has
invited waiver applications, in the hope that
applicants will submit data that will permit
the agency to assess the risks of going beyond what is permitted in the August rule.
The million civilian drones that have
been sold already have safety features that

“The agency has made it quite clear that package
delivery by Amazon or anyone else must await
further development of low-level navigation
systems.”
news imagery far less expensively, safely and
quietly than news helicopters; they can improve agricultural productivity while reducing pesticide use and water consumption
by monitoring fields for abnormal growth
patterns. They can inspect cellphone and
refinery towers and pipelines, power lines,
and railroads, reducing the risk to personnel. They can capture stunning advertising
imagery for real property sales and new
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rival anything heretofore seen in aviation.
Most of them are electrically powered
multi-rotors, usually quads, with four rotors. Some more powerful vehicles have six
or eight rotors. Multi rotor drones cannot
be flown at all entirely by hand. A human
being cannot react quickly enough to make
the minute adjustments in differential
rotor thrust to keep the vehicle stable and
to move it forward, backwards, and side-

There’s a Buzzing in the Air

ways. To be flyable at all, the vehicles must
have a high level of integrated computers
and navigation logic. This high level of
automation leads to many safety features.

A

ll of them have GPS receivers and
onboard accelerometers, compasses,
altimeters, and sonar sensors that permit
them to determine their position in space
quite precisely. All of the popular models
have multiple modes for automated flight.
One of the most convenient is automatic
hover. When the operator takes his hands
off the controls, the drone simply hovers
where it is, automatically compensating for
wind gusts. If the operator tells it to orbit a
point or to fly a particular path, the drone
does so without the operator having to do
anything else.
When the battery runs down to a predetermined level of charge, the drone automatically flies back to the launching point.
It does the same thing if it loses the control
link. The operator can, of course, take over
at any time. Most mass-marketed drones
also have “geo fencing,” which prevents the
drone from flying near airports or specially
restricted airspace
The legislative and regulatory processes
are, for the most part, accommodating this
new technology quite sensibly. The Congress had to give the FAA a vigorous shove
in 2012 because the FAA’s traditional reliance on rulemaking committees dominated
by traditional aviation interests was having
great difficulty wrapping itself around a
technology none of them knew anything
about. But despite missing several statutory
deadlines, the FAA embraced a risk-based
regulatory approach, and recognized that
the risks posed by small drones have little resemblance to the risks presented by manned
aircraft flying thousands of miles, carrying
flammable fuel, with hundreds of people on
board.
The need for some adjustments in

existing regulation was obvious. You can’t
mount a drone’s airworthiness certificate in
the cabin where the passengers and crew can
see it. There’s no point in requiring that the
crew have seatbelts and shoulder harnesses.
Both of these were requirements imposed
on existing aircraft because they have people
on board.
The agency also has shown a willingness
to work with industry to collect relevant
data on the risks of more controversial operations such as flight beyond the line of sight
of the operator, flights at night, and flights
over people
The six test centers that it established
in 2013 finally look like they may produce
something useful instead of just giving a
handful of military vendors a chance to
show off their military drones in civilian
clothing. CNN’s cooperative effort with
Georgia Tech and further press and media
collaboration with Virginia Tech are particularly promising in that regard.
As with any new technology, there’s a
good deal of public hysteria and self-interested opposition fueled by concern about
competition from the new technology. The
fate of disruptive technologies in market
economies and democracies is determined,
not by their engineering merit, so much as
by a process of mediating their disruptive
effect.
Technological innovation occurs all the
time. The July, 2016, issue of NASA’s Tech
Briefs has 69 short articles on new technologies ranging from a device to measure tension
in braided cordage to a system for freeing a
stuck solar array on a satellite. Only a few
of these penetrate the public consciousness
and look like they may be unsettling –even
disruptive. When that threshold is reached,
as it surely has been for small civilian drones,
various sectors of society begin to formulate
their positions.
Where some entrepreneurs see opportunity, many established enterprises see
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threats to market share. Where some celebrate the demise of the old guard, the old
guard clings fiercely to power. Where some
individuals embrace the opportunity to
learn something new, others prefer to stick
to their daily routines and familiar tools.

S

teamboats, the telegraph, railroads, automobiles, two-way radio, television and
radio broadcasting, phonograph records,
the Internet—and, according to the New
York Times, home pregnancy test kits—like
drones, were greeted with alarm bells about
how they would wreck society. Drones, like
these other technologies, will be peacefully

widely publicized, but most of these have
turned out to be mere sightings and not incipient collisions, and many of the sightings
have turned out to be birthday or weather
balloons or birds and not drones at all.
No three-pound DJI Phantom is going to
bring an airliner out of the sky. Bird strikes
regularly occur, and the birds usually are
much bigger than the most popular drones.
Airliners and their engines are designed to
handle bird strikes.
To some extent the alarm being sounded in the pilot community is fueled by concern over jobs. But this also is overblown.
Crop dusting pilot employment may be in

“Personal privacy is adequately protectded by
criminal prohibitions against peeping Toms and
civil liability for trespass, invasion of privacy, and
commercial publicity rights.”
integrated into the framework of social values and laws that have proven their capacity
to balance competing interests.
Working toward that equilibrium,
however, involves sorting out conflicting
arguments. One of them is that drones
threaten personal privacy and individual
safety. As a general matter, the United States
does not need new drone law in these areas.
Personal privacy is adequately protected by
criminal prohibitions against peeping Toms
and civil liability for trespass, invasion of
privacy, and commercial publicity rights.
Negligence law, backed up by insurance
restrictions, knows how to protect against
careless operation. Economics knows how
to marginalize use of a new technology for
purposes of harassment or spying on people.
And being annoyed by seeing a drone over
a public park is not an “invasion of privacy.”
The risk to other aviation interests is
much overblown. Reports of near misses are
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jeopardy, but not much else. Crop dusting
is a dangerous flying profession that may
be ceded to unmanned aircraft, with considerable benefit to pilot mortality statistics.
Likewise, some aerial photography and
news helicopter jobs may be lost to drones,
but helicopters can do a lot more than small
drones can, over a much wider swath of territory. Drones have limited range and must
be transported to each new mission site on
land. Airline pilot jobs are safe for the foreseeable future.
The possibility of package delivery by
drone has probably attracted more attention
than anything else. Its most enthusiastic
promoter, Amazon.com, has huge resources
to perform the necessary research and development and it appears to be doing so. The
engineering problem is not hard. Domesticating Drones explains how an arbitrarily
large number of small drones carrying
packages can be separated from each other,
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from obstacles, and from other aircraft. A
combination of existing air traffic control
and railroad dispatching systems and computer networking protocols that prevent
packets from colliding can be integrated
into a local, low-level traffic management
system. The challenges involve finding places for rigorous flight testing, standardization
to facilitate competition, and eventual
regulatory acceptance. The time will come
when short distance transport of small
packages, those originating in e-commerce,
and local deliveries of pizzas and other retail items are regularly handled by drones,
which will be as common—and no more
alarming—than the car with a Domino’s
Pizza sign on the roof or the UPS truck.

I

n the long run the impact will be more
profound. Some of its impact on aviation
will be subtle. The lower price, and ease of
use of the control and navigation technologies deployed on small drones is something
of an embarrassment to aviation vendors
and regulators who charge five to ten times
as much for systems that are harder to use
and have weaker capabilities. Historically,
national-defense technologies have subsequently migrated to civilian aviation. Now,
the process is reversing itself, with technologies proving themselves first in consumer
markets and then being adopted by the defense contractors and major civilian aircraft
vendors. Already, the FAA is rethinking the
extremely burdensome and protracted airworthiness process for certain avionics. The
experience and capability with drones will
inform and accelerate this reform process.
In the long run, drones will carry people and bulk freight. Public and regulatory
acceptance of this possibility is intertwined
with the intensifying debate over self-driving
cars. Many of the risks of relying on robotics
are similar. In some ways flying airplanes and
helicopters is harder than driving. Aircraft
operate in three dimensions, trucks and cars

in only two. The dynamics of flight means
that the vehicles may behave in ways that
can create serious threat to life and property
if not managed by a skilled operator--or
sophisticated computer program that understands a lot about the vehicle’s physics.
That’s why it takes 40 hours of instruction
and flight experience to get a private pilot’s
license to fly for fun and 250 hours to get
a commercial pilot’s license, compared to
maybe a couple of hours of driving instruction.
In other ways, however, the aircraft
automation challenge is simpler. Pedestrians
don’t step off the curb in front of airplanes,
and deer don’t suddenly appear in front of
helicopters flying at cruise speed. Fixed obstacles to flight disappear after an aircraft is a
few hundred feet in the air; automobiles and
trucks always are surrounded by them. The
flow of air traffic is generally more predictable than ground vehicle traffic. The worst
pilot is probably better than most drivers.
The national commitment to improve
drone technology and self-driving car technology by enterprises with substantial R&D
resources will push the engineering ball
forward. Then it will be a matter of public
acceptance. It is not likely that United or
American Airlines will be the first mover on
passenger drones, even though most American and United flights are flown mostly
by autopilots which pilots are discouraged
from interfering with. The breakthrough
will come from firms that offer drone flight
as a new line of business alongside bungee
jumping or hot air ballooning. Or, a low
budget airline offers drone flights to the
West Coast or Europe for a $100 fare. Airline passengers have shown their willingness
to accept almost any hardship in order to get
a bargain.
Drones are a new technology, but there
is nothing new at all about how society will
receive them. Some users will embrace them
as productivity enhancing assets; others
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will shrink back before legal and regulatory
uncertainty. While some aviation service
organizations will snap up the opportunity
to offer a new line of business alongside
their helicopters and airplanes, others will
retreat to their ready rooms, muttering that
aviation is not what it used to be. Some
regulators will embrace the opportunity
to explore risk-based regulation on a clean
slate; others will hide behind stalwart enforcement of long-standing requirements
whether they make any sense or not.

T

he press and media, often having
skimped on doing their homework,
will trumpet a near miss that turns out to
be a birthday balloon or a bird (drones don’t
leave blood and feathers smeared on airliners). Others will reprint press releases written by enthusiastic vendors for some drone
feature that will cost more than anyone can
afford. And opinion pieces will continue to
warn of the end of civilization as a result of
every new technology.
It’s already happening. You can see it all
around you. There’s a drone in your future.
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Living With Water in a Climate-Changed World

Living with Water in a
Climate-Changed World
Will Federal Flood Policy Sink or Swim?
By Dan Tarlock and DEbbie Chizewer

I

ntroduction: Will the Obama Administration
Climate Adaptation Planning Mandates Work?

Global climate change will increase inland and
coastal flooding and strain already stressed
flood damage prevention and mitigation systems.
In the face of Congressional unwillingness to
deal with the increased flood risks, the Obama
Administration has undertaken several initiatives to support local resilience to promote climate change adaptation in the face of climate
change-induced floods and sea level rise. Because
Congress has failed to pass any climate change
mitigation or adaptation legislation in 2009, the
Administration has created two task forces, issued several executive orders, and pushed federal agencies to develop adaptation plans.

An excerpt from Living With Water in a Climate-Changed World: Will Federal Flood Policiy
Sink or Swim?, 46 Environmental Law 491 (forthcoming 2016).
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T

he President’s actions reflect the reality
that “[m]ore than 50 percent of Americans live in coastal counties, where key
infrastructure and evacuation routes are increasingly vulnerable to impacts like higher
sea levels, storm surges, and flooding.” Inland urban settlement areas near rivers and
lakes also face increased flood risks caused
by more frequent extreme rain events. People are drawn to live alongside or near water
but tend to discount the risks inherent in
this choice. This moral hazard behavior is no
longer sustainable. Losses from worldwide
flood events nearly doubled in the ten years
from 2000 to 2009 compared with the prior
decade.
Will the Obama Administration’s
climate resilience reforms provide the appropriate fix to existing, inadequate federal
flood management legislation? We consider
the administrative reforms in the context of
existing federal flood-related programs and
local land-use regulation of floodplains. The
United States lacks comprehensive, federal
flood management legislation, compared
to the European Union, but rather relies
on a hodgepodge of flood-related laws
with differing missions and distinct lead
federal agencies. Historically, these myriad programs did not employ integrated
flood management techniques, but rather
relied heavily on structural solutions. Local
governments retained responsibility for
coping with the remaining risks. In light
of this history, we argue that these reforms
will substantially improve the federal flood
management program but represent only
a first step toward risk-based flood damage
reduction.
We also consider whether the Obama
Administration’s climate resilience reforms
will encourage and support more consistent
local government flood management. With
little historical support or guidance from
the federal government, local governments
have managed flood control with varying
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degrees of effectiveness. Some have engaged
in a futile race with nature while others have
moved forward with innovative, integrated
flood management plans. Since these executive directives were issued, federal agencies
already have released studies advancing more
integrated planning and incorporating likely climate impacts. The federal government
has participated in public-private partnerships to fund innovative, flood protection
projects, including nonstructural flood
management approaches. These incentive
programs have the potential to encourage
more local flood preparation as well. As
executive branch measures, however, the climate resilience reforms will work only when
the federal agencies willingly implement the
guidelines.
The biggest problem with the Administration’s approach is that it leaves in place
the existing patchwork of flood-related legislation. The current, competing missions
could hinder the reforms’ effectiveness. Local
governments face their own political, fiscal,
and legal barriers to adapt to the increased
risks of climate change-induced floods.
The federal government must induce local
governments to align their land-use policies
with emerging federal policies because we
can no longer rely almost exclusively on
structural solutions to coastal sea level rise,
storm surges, and inland floods. Science
does not support that position. Without
the support of the resistant Congress, the
Obama Administration’s recent flood management reforms could not replace existing
federal flood related laws, and thus, the interplay between the reforms and existing law
may determine the reforms’ success. Flood
management is contained in several federal
statutes and responsibility is distributed
among a wide range of federal agencies. The
lack of unified and comprehensive legislation reflects a tension between local and federal control over resource management, and
a longstanding unwillingness to accept the
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true risks involved in living near the water.

U

ltimately, we conclude that the United
States should move toward the European Union’s risk-based flood management
approach and adopt integrated floodplain
and coastal management in a comprehensive federal statutory scheme. Floodplains
and coastal areas must be managed through
a combination of structural defenses, upstream storage, design modifications, and
land-use controls including both retreat
from vulnerable areas and integrated floodplain management. The formulation and
adoption of an integrated policy will be

the Coastal Barrier Resources Act (CBRA),
and the National Flood Insurance Act —
along with the Corps’ flood control projects,
envision a three-pronged approach to flood
protection. First, federal maps of vulnerable areas serve as the baseline for flood,
hurricane and storm preparation. Second,
federal subsidies, grants, and other funding
soften federal obligations, and induce states
and local governments to implement the
programs. Third, federally subsidized flood
insurance would ultimately transition to
actuarial insurance. Sadly, these laws have
largely failed to promote protective landuse decisions in vulnerable coastal areas.

“The formulation and adoption of an integrated
policy will be extremely difficult, but it will avoid
rising damage costs, increased public risks ans
social disruption, and will promote water security.”
extremely difficult, but it will avoid rising
damage costs, increased public risks and
social disruption, and will promote water
security.

B. Federal Patchwork of Flood
Control

T

he Corps had served as the lead flood
control agency for decades and built
some 700 flood control dams and constructed over 15,000 miles of levees. But
its power declined beginning in the 1970s.
The end of the “Big Dam Era” and piecemeal funding moved the Corps’ work away
from comprehensive planning and toward
smaller, local flood control projects. Several
other agencies—including FEMA and the
National Oceanic and Atmospheric Administration (NOAA)—also play a substantial
role in coastal flood management.
Today, three core federal statutes—the
Coastal Zone Management Act (CZMA),

Although the Corps had incorporated some
upstream resource management tools in the
middle of the 20th century, its overall approach has relied heavily on hard structures,
such as dams and levees, for floodwater
retention. Dams and levees have prevented
millions of dollars of flood damages, but the
illusion of safety created by the hard structures often led to risky development behind
the structures. Dams and levees may actually
increase flood damage when a serious flood
occurs and the structures cannot contain
it. Today, many of the nation’s levees are
not constructed to deal with the 100-year
flood, let alone the increased frequency and
magnitude of floods associated with climate
change. In 2010, the National Association
of State Flood Plain Managers warned that,
due to deteriorating levees, climate change,
and federal budget priorities, “[w]e will soon
enter an era of levee ‘triage’ – the process of
prioritizing federal response to flood risk
associated with levees and rationing scarce
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federal dollars on multiple-objective risk
reduction projects.”

T

he National Flood Insurance Act of
1968 was a bold, far-sighted effort to
guide development away from flood-prone
areas and reducing taxpayer expenses associated with flood losses, but it has not
achieved these goals. The National Flood
Insurance Program (NFIP) provides flood
insurance to residents in high risk flood
areas in exchange for local government landuse plans discouraging future development
in these areas. Six catastrophic years, in
which FEMA paid $1 billion or more, have
severely impaired the financial stability of
the program. Insufficient land-use requirements, outdated and inaccurate mapping,
and reliance on an increasingly discredited
100-year flood model to set rates have contributed significantly to its ineffectiveness.

C. Local Flood Management

L

ocal governments should lead on flood
management because they are on the
front lines of flooding; they also can most
readily control land-use to manage floodplain development, a key strategy for reducing flood damage. The federal and state
governments must encourage integrated
flood management by providing guidelines
and increasing incentives. The proposed
federal flood risk management standard,
new commitments to regional climate data
collection, and existing federal grant programs—such as hazard mitigation planning
grants, and community block development
grants—can provide important direction
to local governments. While the climate
resilience reforms have forced agencies to
consider and plan for climate change in
their flood management programs, the
implementation of these changes may face
several obstacles: funding, coordination,
and lack of mandatory requirements.

[ 34 ] IIT Chicago-Kent Faculty Perspectives

Local governments are stepping up.
Even before the recent federal reforms, and
in the absence of specific or comprehensive
federal requirements for state and local
planning, cities and counties that face high
flood risks began taking forward, climate
change-based management steps. More integrated approaches to planning include the
coordination of hazard mitigation planning
with other land-use documents. Post-Sandy
New York City and Miami-Dade County
provide two examples of innovative adaptive
planning, but many other local governments
have begun similar efforts. For instance,
New Orleans released a new master plan
in 2010, titled “Plan for the 21st Century:
New Orleans 2030” and issued the New
Orleans Comprehensive Zoning Ordinance
at the same time to ensure that the documents conformed to each other. Many states
have accepted the legitimacy of controlling
floodplain development, and now are struggling to incorporate climate change risk into
local land-use planning and regulation.

D. The Supreme Court Takings
Jurisprudence’s Influence on
Floodplain Regulation

M

ost state courts have effectively incorporated risk and moral hazard into
land-use regulatory decisions designed to
limit floodplain development. The Supreme
Court, however, has not. The disconnect
between the states’ and the Supreme Court’s
takings jurisprudence creates a problem.
The Supreme Court’s takings cases involve
floodplain management, but pay insufficient
attention to 1) the rationale for floodplain
regulation, and 2) the question of whether
a known assumption of risk is a legitimate
investment-backed expectation. Instead, the
Supreme Court’s takings jurisprudence focuses almost exclusively on the regulation’s
impact on the property owner.

Living With Water in a Climate-Changed World

T

he Fifth Amendment’s prohibition
against taking property without due
process applies to flood-related land-use
controls in two situations: discrimination
and surprise. First, the Fifth Amendment
justifiably protects individual property owners from discrimination. Discrimination
occurs when a single property owner (or a
small group) is singled out to bear a disproportionate public burden. For example, it
may be efficient to purchase easements on
high-risk properties that prevent rebuilding
after a flood or to condemn particularly
vulnerable properties. Fairness demands

“Unfortunately, the
Court’s erratic and
inconsistent postPenn Central takings
jurisprudence incentivizes
property owners’ moral
hazard behavior.”
that the government compensate property
owners for agreeing to dedicate their land to
a flood control strategy that produces benefits for a large area. Second, governments
should compensate a landowner when she
has suffered substantial and unanticipated
losses in property value. The Court incorporated the protection against surprise into
takings law in its 1978 decision in Penn
Central Transportation Co. v. City of New
York (Penn Central). Penn Central upheld
the landmark designation of Grand Central
Station under a three-part balancing test,
which implicitly narrowed the situations in
which property owners could claim surprise
by limiting compensation to cases where the
government interferes with “distinct investment-backed expectations.”
Unfortunately, the Court’s erratic and

inconsistent post-Penn Central takings
jurisprudence incentivizes property owners’
moral hazard behavior. The unfair surprise
component of takings law should only
compensate victims of regulation who
have suffered disproportionate, substantial,
and unanticipated losses in the value of
their property; behavior that exposes the
landowner to the predictable risk of serious
damage inherent in the location does not
trigger the fairness rationales for compensation. Three major post-Penn Central decisions involve flood control regulations, and
the Supreme Court found a potential taking
in each. First, in First English Evangelical
Lutheran Church of Glendale v. Los Angeles County, the court held that a church
camp could claim a temporary taking after
the camp was destroyed in a flash flood and
Los Angeles County prevented it from rebuilding. The decision to locate the camp
in a floodplain was a self-created risk, but
the Court did not address the desirability
of preventing the landowner’s moral hazard
behavior. However, on remand, an intermediate California appellate court held that
that Church had suffered no damage under
the Penn Central balancing test because the
property owner did not suffer a total loss of
value and floodplain regulation is a public
safety exception to a taking.
Lucas v. South Carolina Coastal Council is the Court’s most regulation-chilling
decision. The Court held that a state setback
regulation on a barrier island, designed to
prevent houses from crashing into each
other in a hurricane, was a per se taking
because it deprived the landowner of all economic value of his land. In Dolan v. City
of Tigard, the Supreme Court ignored the
merits of flood damage prevention, where
a city required improved storm drainage as
a condition of permit approval. This type
of development exaction typically purports
to offset the external costs of a specific
proposed development; the Supreme Court
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requires an “essential nexus” between the
impact of the development and the exaction, and “rough proportionality” between
the exaction and the predicted consequence.
The Court readily found a nexus between
preventing flood damage and limiting additional development, but it imposed a very
high burden on the city to justify the exaction. Even after these three Supreme Court
cases, courts will still likely uphold floodplain regulations, but cities and property
owners will still consider takings challenges
to regulations.

E. Conclusion

L

ongstanding governance norms favor
local land-use control, and support local governments as the appropriate lead in
flood management. Cities such as New York
City and Miami, among several others, have
demonstrated that careful study of local
conditions can lead to innovative approaches to integrating land-use and hazardous
mitigation planning. State courts have respected these efforts by carefully analyzing
the purpose of local regulations in context
when evaluating takings claims.
Local governments should not take on
full responsibility for flood management,
though. Lack of political will across states
and localities, perceived risks that stem
from takings jurisprudence, and financial
difficulties all impose obstacles. Federal
involvement in flood management can prevent disparity between states and provide an
integrated structure that works across state
lines.
The Obama Administration’s climate
resilience reforms can move federal flood
management toward an integrated and riskbased approach based on climate science.
They promote innovation and planning
based on advanced climate data. The reforms call for local planning that considers
hazard mitigation.
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The reforms as they stand are not
enough. A Supreme Court takings jurisprudence that reflects the risks posed by global
climate change will be crucial to implement
the flood risk minimization policies adopted
by the Obama administration. The strength
of a climate change-based federal policy
dissipates quickly if the federal government
cannot ensure that local governments adopt
effective policies to complement federal
policy. This is especially important now
when the federal government lacks a coherent flood protection legislative framework.
The reforms are also fragile because they
are based on executive orders, which can be
readily changed by the next administration.
If the federal agencies implement the executive orders effectively, they can influence
positively state and local behavior.
Promising developments at the local and
federal level offer an opportunity to improve
flood management in the United States.
These developments must pave the way for
larger scale reforms that require integrated
flood management across the nation.
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